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Our school systems have taught 
writing inefficiently and ineffec-
tively throughout our history. 
Educators have not understood 
well how the communication pro-
cess takes place. As a result, they 
have resigned themselves to treat-
ing the symptoms of bad writing 
as if those manifestations were 
instead the causes. 

They have labored mightily to eradicate 
those symptoms in their students—believ-
ing, as it were, that if one never again 
coughed or sneezed, one would never have 
a cold. They have bought into a litany of 
advice about good writing, so long and 
widely accepted as to be considered un-
questionable. Here are some of the major 
pieces of that advice, each followed by my 
opinion of its accuracy and helpfulness:

•	Avoid	the	passive.	(Wrong.)
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•	To	make	it	better,	make	it	shorter.	
(Wrong.)

•	Never	allow	a	sentence	to	exceed	29	
words.	(Wrong.)

•	Write	the	way	you	speak.	(Wrong.)
•	To	see	if	your	writing	is	good,	read	it	
out	loud.	(Wrong.)

•	Avoid	the	use	of	the	verb	“to	be.”	
(Wrong.)

•	Every	paragraph	should	start	with	a	
topic	sentence.	(Wrong.)

 In this series of articles, I will try not 
only	to	explain	why	this	old	approach	does	
not	work,	but	also	to	demonstrate	a	more	
effective way to perceive and control how 
written	English	functions—in	a	way	espe-
cially relevant to litigators. 
 Our school systems’ traditional ap-
proach	to	teaching	writing	(which	has	its	
roots	in	the	eighteenth	century)	has	gone	
awry for many reasons, most of which are 
connected to a single underlying problem: 
They have been concentrating on the 
wrong person—the writer. They have  
given all those students a continually 

artificial	task—to	fill	a	number	of	empty	
pages	exclusively	for	the	purpose	of	being	
evaluated on how well they can do that. 
Having	created	this	exclusively	academic	
task,	they	then	have	to	help	the	students	
accomplish it. They teach outlining and 
thought generation; they demand stu-
dents follow rigid formats not encoun-
tered in the adult, professional world, such 
as the five-sentence paragraph and the 
five-paragraph	 theme.	 And,	 sometimes	
most arduously of all, they concentrate on 
teaching students how to avoid grammati-
cal error. Students come to believe—accu-
rately—that	if	they	work	hard	and	fill	the	
right number of pages with energy, they 
cannot fail. If they improve since last time, 
they will do well.
	 All	of	this	fails	to	suit	the	realities	of	
any profession, but especially that of the 
trial lawyer. Can you imagine a judge, af-
ter	studying	an	attorney’s	brief,	exclaim-
ing,	“This	is	a	terrible	brief;	but	you	have	
worked	hard,	and	it	is	so	much	better	than	
the one you turned in last month, you win 
the	case.”	In	the	real	world,	no	one	cares	
how hard the writer tried nor what prog-
ress	has	been	made.	Where	writing	in	the	
real world is concerned, the important 
person is not the writer; it is the reader. 
 The bottom-line question about writ-
ing quality is simply this: Did the reader 
get delivery of what the writer was intend-
ing	 to	 send?	 If	 the	 answer	 is	 “yes,”	 the	
writing	was	good	enough;	if	it	is	“no,”	the	
writing	was	not	good	enough.	And	it	mat-
ters little how impressive or dazzling the 
writing seemed to be along the way.
 To get control of writing, litigators 
must understand as much as they can 
about how the reader goes about the act of 
reading. It is insufficient to compose a 
sentence that is capable of being interpret-
ed in the way that best serves your case. 
Instead you must compose it so the odds 
are as high as possible that an intelligent 
reader will be led to interpret it in the way 
you	 intended.	 We	 have	 all	 been	 taught	
writing according to what the writer 
should and should not do. The perspective 
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should be shifted to consider what readers 
actually	do.	That	will	be	the	task	of	this	se-
ries of articles.
 The interpretive process any reader 
uses is controlled by three main factors:  
structural location, grammatical con-
struction,	and	context.	
 Structural location. The importance 
of a writer controlling the structural loca-
tion	of	information	in	a	sentence	is	the	ex-
traordinary	new	news	here.	Readers	take	
the majority of their clues for the interpre-
tive process not from word choice nor from 
word meaning, but rather from structural 
location. Where a word appears in a sen-
tence will control much of what a reader is 
likely	 to	 do	 with	 it.	 We	 all	 know	 these	
things intuitively as readers. I will try to 
make	them	conscious	for	you	as	writers.

	 In	trying	to	make	sense	of	an	English	
sentence, the reader needs to perceive the 
correct answers to all five of the following 
essential questions if the reader is to un-
derstand correctly what the writer was 
intending to say:

•	What	is	going	on	here?
•	Whose	story	is	this?
•	How	does	this	sentence	connect	
backward	to	the	previous	sentence?

•	How	does	this	sentence	lean	forward	
to where we might go from here?

•	What	is	the	most	important	piece	of	
information in this sentence, which  
I	should	be	reading	with	extra	
emphasis?

	 Remarkably,	the	interpretive	clues	to	
the answers to all five questions are con-
veyed to the reader mainly by structural 

location of the sentence’s information. 
More	simply	stated,	as	readers	we	know	
where	to	look	for	what.	Since	readers	ex-
pect these answers to appear in specific 
places	in	the	English	sentence,	I	call	this	
way	of	looking	at	the	language	the	Reader	
Expectation	 Approach.	 Future	 articles	
will	 look	at	each	of	 these	questions	and	
their answers individually.
 Grammatical construction. Readers 
pay different amounts of attention to in-
formation	depending	on	in	what	kind	of	
“unit	of	discourse”	it	appears.	(A	unit	of	
discourse is any group of words that has a 
beginning and an end—phrase, clause, 
sentence, paragraph, section  .  .  . all the 
way up to the complete document or 
book.)	As	we	look	at	sentences,	I	am	going	
to consider only three grammatical units, 
discarding all those complicated terms 
you may or may not have had to memorize 
in	high	school	(“compound	clause,”	“com-
plex	clause,”	“compound-complex	clause,”	
etc.).	These	three	are	the	ones	that	most	
influence readers regarding the relative 
importance of their contents:

•	The	“main	clause.”	This	group	of	
words has a subject and verb and 
could stand by itself as a complete 
sentence.

•	The	“qualifying	clause.”	This	group	
of words has a subject and verb but 
cannot stand by itself as a complete 
sentence.	(Think	of	a	clause	that	
begins	with	the	word	“although.”)	I	
have created this term. You will not 
find	it	in	the	grammar	books.

•	The	“phrase.”	This	group	of	words	is	
a	complete	unit	but	lacks	either	or	
both a subject and a verb.

Quite simply, readers tend to give more 
weight to information if it appears in a 
main clause than if it appears in a qualify-
ing clause—and even less weight than that 
if it appears in a mere phrase. This is of far 
greater importance than has been gener-
ally understood in any writing of  
complexity	and	force,	as	legal	writing	tends	

to be. Sometimes this concern for gram-
matical construction will coalesce with the 
concerns for structural location mentioned 
above;	sometimes	it	will	conflict.	Writing	
cannot be made an easy thing; but we can 
get better at it. Thought is hard.
 Context.	 Context	 controls	 meaning.	
No	single	sentence	“means”	by	 itself	but	
only in combination with the other sen-
tences that surround it. That may sound 
obvious; or it may sound profound. It is 
both. It causes problems when we try to 
talk	about	improving	the	construction	of	a	
given sentence—which these articles will 
spend a good deal of time doing. Two dif-
fering versions of the same sentence may 
both	be	excellent	for	two	different	purpos-
es;	but	in	a	given	context,	one	will	serve	
better	than	the	other.	I	will	try	to	keep	us	
aware of this as we go.

Trial lawyers, it can be argued, have the 
hardest	writing	task	there	is—much	harder	
than that of doctors or scientists or philos-
ophers. Legal writing is more difficult not 
because the subject matter is more com-
plex	than	medicine	or	science	or	abstract	
philosophical thought, but rather because 
of	the	nature	of	its	audience.	When	those	
other professionals write something, their 
audiences	bend	over	backwards	to	figure	
out what the writer was trying to say. 
	 	 In	stark	contrast,	however,	 the	audi-
ence for a legal brief is often openly and en-
ergetically hostile. It may be a senior part-
ner who will try to find every possible 
weakness	because	“Nothing	gets	out	of	this	
office	until	 it	 is	 perfect.”	Or	 it	may	be	 a	
judge, who, while holding in one hand your 
well-argued brief, in the other hand is hold-
ing an equally energetically argued brief 
proffered by the opposition. Or it may be an 
adversary who, though completely aware 
of	what	you	were	trying	to	say,	will	expend	
great energy to show that it doesn’t say that 
or says something else or is essentially non-
sense.	The	existence	of	the	hostile	audience	
makes	 legal	writing	the	hardest	 there	 is.	
With	these	articles	in	Litigation, I hope to 
be of help to you in fighting that fight. q

trial lawyers, it can  
be argued, have the 
hardest writing task 
there is.


